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J  U  D  G  M  E  N  T

 Sri Meghlal Siddha, the father of the victim girl 

Smt. Sunita Siddha, lodged a written ejahar vide Ext – 1 

on  11-02-2009  before  the  In-Charge,  Borchala  Police 

Outpost alleging inter-alia that on 06-02-2009 at evening 

about  7  O’clock  the  accused  Bikash  Das  kidnapped  his 

aforesaid daughter.  Her age is 15 years. 

2.   On receiving the written ejahar the In-Charge 

of Borchala Police Outpost made G.D. Entry No. 168 dated 

11-2-2009  and  forwarded  the  same ton  O.C,  Dhekiajuli 

Police Station.  The O.C, Dhekiajuli Polie Station registered 

Dhekiajuli  P.S.  Case  No.  50  of  2009  dated  12-02-2009 

under  Section  366  (A)  of  Indian  Penal  Code.  After 

investigation charge sheet submitted against the accused. 

He has been charge sheeted under Sections 366 (A) of 

Indian Penal Code vide Ext - 5. 

2. The case has been committed by learned Chief 

Judicial  Magistrate,  Sonitpur,  Tezpur.  My predecessor-in-

chair framed charge under Section 366 of the Indian Penal 

Code against the accused. The said charge was read over 

and explained to  the accused to  which,  he pleaded not 

guilty rather claimed to be tried.  

3. During trial,  the prosecution side examined 7 

(seven)  witnesses  including  victim,  Medical  Officer  and 

Investigating Officer. Among the remaining four witnesses 

two  are  parents  of  the  victim  and  two  independent 
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witnesses.  Smt.  Anjali  Das  and  Sri  Krishna  Das  are 

independent witness. The accused side cross-examined all 

the witness but did not examine any defence witness. Of 

course, after closing the prosecution evidence I examined 

the accused Bikash Das u/s 313 Cr.P.C. and his statement 

recorded. He   denied all incriminating evidence adduced 

against him and also declined to examine defence witness. 

       

4. Heard  argument  of  both  sides’  counsel  and 

perused  the  evidence  on  record  including  reply  of  the 

accused recorded u/s 313 Cr.P.C,.  

5. It  is  admitted  fact  that  police  recovered  the 

victim girl from the house of the accused. But plea of the 

accused is that he did not kidnap the victim girl, rather the 

victim voluntarily eloped with him. His defence is that the 

victim  was  major  at  the  relevant  time  and  eloped 

voluntarily,  for  which  no  offence  committed  by  the 

accused. The prosecution side in this case though brought 

a fact that the victim girl was 15 years old at the relevant 

time but  the parents  of  the victim being PWs-1 and 2, 

deposed  nothing  regarding  date  of  birth  of  the  victim. 

Even they remain silent about the age of the victim. As per 

provision of Section 360 IPC, if the victim girl is below 18 

years of age at the relevant time of eloping the consent of 

the victim will be irrelevant if it is otherwise establish that 

the accused directly or indirectly convinced the victim to 

go with him or the prosecution side establish the fact that 

there was a entice regarding setting mind of the victim to 

elop.  In  this  case,  nothing  established  in  respect  of 

aforesaid  factor.  The  independent  witnesses  PW-3  and 

PW-5 also could not adduce any material fact to establish 
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the ingredients  of  entice  etc.  Of  Course,  the  victim girl 

being PW-4, deposed that she went to the house of the 

accused at evening about 7 O’clock and from that house 

the accused took her into house of his ‘Mahi’ ( mother’s 

sister) and from that  houses after 3 days brought to his 

house and then police recovered. In her examination-in-

chief  nothing  found  to  conclude  that  she  was  forcefully 

taken  away by  the  accused.  Therefore,  age is  only  the 

relevant factor to constitute alleged offence. The Ext – 1, 

ejahar, speaks the age of the victim girl was 15. When the 

victim deposed after one year of alleged occurrence she 

deposed that he age was 17 years. But her deposition is 

not sufficient to conclude that she was below 18 years on 

the date of occurrence. Her parents are the right person to 

disclose  the  date  of  birth  or  any  other  convincing  fact 

regarding  determination  of  age  of  the  victim.  They 

deposed nothing. That is why the prosecution side brought 

Medical Officer. The Medical Officer being PW-6, deposed 

that he examined the victim on 12-02-2009 and opined 

the age of the victim would be 16 to 17 years. Of course, 

the  Radiologist  Report  was  placed  before  him  during 

recording his deposition. The said report collected by the 

Investigating  Officer.  As  per  the  said  report,  the  victim 

was below 18 years. Lower limit is not given. The aforesaid 

determination of age is not exact age of the victim but it is 

the opinion only. That is why it is established principle of 

law  laid  down  by  our  Supreme  Court  in  Catena  of 

Judgment  that  2  (two)  years  relaxation  to  be  given  in 

favour of the accused. Thus in this case it can be held on 

the basis of Medical evidence that the victim will be above 

18 years at the relevant time of occurrence.
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6. As there is no evidence regarding inducement 

or force applied by the accused to the victim girl at the 

time  of  taking  her  no  ingredient  of  kidnapping  is 

established. This is also viewed by our own high Court in 

Bikas Das Vs.  State of  Tripura,  2009 Cri.L.J.  2508. The 

Court observed –

“A clear reading of Section 366 A of IPC 

indicates  that  in  order  to  hold  a  person 

guilty u/s 366 A it must be proved that he  

had  procured  the  minor  girl  by  means 

whatsoever  and  induced  the  said  minor  

girl under the age of eighteen years to go 

from  any  place  with  intention  that  she 

would  be  forced  or  seduced  to  illicit  

intercourse with another person”

The High Court in the above case also observed 

the following :

“Taking of a minor girl from the custody of  

the lawful Guardian does not itself amount 

to commission of an offence u/s 366 A of  

IPC  if  such  taking  is  not  preceded  by 

inducement to go from one place with the 

intention that such girl may be or knowing 

that  such  girl  is  likely  to  be  forced  or 

seduced to illicit intercourse with another  

person”. 

7. In the instant case no such inducement etc. are 

established.  Moreover  the  victim  was  found  above 
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18 years. Therefore I am to conclude that no offence has 

been established against the accused. Thus he is not found 

guilty. So, he is acquitted of the charge u/s 366 of Indian 

Penal Code. Set him at liberty forthwith and discharge his 

bail bond. 

Destroy the seized articles.     

          Given under my hand and seal of this Court on 

this 1st day of December, 2011.

          (B. DEBNATH)
        SESSIONS JUDGE
           SONITPUR : TEZPUR

Dictated and corrected by me
and every page bears my signature.

     (B. DEBNATH)
  SESSIONS JUDGE
SONITPUR : TEZPUR 

Transcribed and typed on dictation by me  

(I. Goswami)
                  Stenographer
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